the portable units had been positioned both high and low with-
out overcoming the equipment operators' objections to the
glaring and blinding characteristics, they discontinued the
use of the portable units and had operated for about 6 years
without using any illumination other than the lights installed
on the equipment as hereinbefore described.  During that 6-
year period, Mountain Drive was not cited for having insuffi-
cient lighting until the citation involved in this case was
written on March 10, 1981.

18. After Citation No. 993137 was issued, Hoskins dis-
cussed the matter of illumination with other management per-
sonnel and management decided that their record of no equip-
ment operators' complaints and their safety record free of
disabling injuries justified their conclusion that their
methods of illumination provided safe operating conditions
and merited their filing a notice of contest with respect to
the citation.

^f^

Counsel for Mountain Drive argued that his witnesses had
carried their burden of showing that the supplemental lights
installed by Mountain Drive on its trucks and end loaders pro-
vided sufficient light to satisfy the requirements of section
77.207, that is, illumination sufficient to provide safe work-
ing conditions.

I agree with Mountain Drive's counsel that the testimony
of its witnesses and its exhibits support a finding that there
was sufficient illumination in the N dumping area and N-3 pit
to provide safe working conditions.  I also agree with Mountain
Drive1 a- counsel that the testimony of the inspector supervisor
lacked the certainty which is required for me to find that the
inspector supervisor's testimony alleging insufficient lighting
should be found to preponderate over the testimony of the truck
drivers and end loader operators who said that they could see
perfectly well.

In his argument, counsel for the Secretary of Labor cor-
rectly stated that there is nothing in section 77.207 which
specifically requires an operator to provide illuminating or
self-generating plants. The Secretary's counsel also agreed
that Mountain Drive's equipment operators are uniform in
their dislike for lighting plants.

The Secretary's counsel was critical of Mountain Drive
for its failure to present as a witness the operator of the
dozer in the dumping area.  I am not certain that the dozer
operator could have contributed much useful information as
to the sufficiency of the illumination provided by his dozer'she mine manager  in January 1980.     He  was not
